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Always research fully if time allows



research tip

Use a research checklist

Example: Amy Sloan, Basic Legal
esearch

AspEN PUBLISHERS

326 CHAPTER 11: DEVELOPING A RESEARCH PLAN

2. MasTER CHECKLIST OF RESEARCH SOURCES

“The following is an abbreviated collection of the research checklists that
FOURTH EDITION appear at the end of the preceding chapters in this book. This master

checldist may help you develop your research plan. It may also be useful
to you while you are conducting research.

Secondary Source Research

1. LEGAL ENCYCLOPEDIAS

O Use for very general background information and limited cita-
tions to primary authority, but not for in-depth analysis of a topic

O Locate information in print by using the subject index or table
of contents, locating relevant sections in the main volumes, and
updating with the pocket part.

5 Use word or table of contents searches in LexisNexis and West-
law to access Am. Jur. 2d.; use Westlaw to access C.J.S.

TREATISES

0 Use for an in-depth discussion and some analysis of an area of

Basic Legal Research

o b O Locate reatises in print through the online catalog; locate infor-
Tools and Strategies o e i by g e o T oF bl B
contents, locating maerial in the main volumes, and updating
with the pocket part.
T Use word or table of contents searches in LexisNexis and West-
law to access selected treatises.

3. LEGAL PERIODICALS

3 Use for background information, citations to primary author-
ity, in-depth analysis of a narrow topic, or information on a
conflict in the law or an undeveloped area of the law.

O Use the Legal Trac and TLP electronic indices to locate citations
to periodical articles and full text of selected articles.

O Use LexisNexis and Westlaw to access periodical articles.

Use HeinOnline to locate the full text of legal periodicals in pdf
format.

0 Selected periodicals may be available on the Internet

4. AMERICAN LAW REPORTS
O Use ALR3d, ALR4th, ALR5th, ALR6th, ALR. Fed.,

or A.L.R. Fed. 2d for an overview of an area of law and citations
Wolters Kluwer Yo pimary suhoriy.

Law & Busine:




why this topic?

You will often be under severe
time constraints

Tendency to forget the basics
under deadline pressure

Process is important!



when does this apply?

New client with upcoming hearing
Opposing counsel motion during trial

Last minute memo assignment



general rule

Start with what you have
Opposing counsel complaint/answer/brief

Case name



Expand your research
(to the extent time permits)




final step

Shepardize or KeyCite all citations




starting from scratch

Example

Your supervising attorney asks you
to find a case holding that judges
should not legislate from the bench.



analysis

Analysis comes into play from the start

Create a research plan:
Jurisdiction
Time frame
Possible research resources
Keywords

etc.



Create list of searchable terms
TAPP (Things/Actions/People/Places)

Terms of art

Thought process: _
Legal jargon

“legislating from the bench”

Too informal?

“separation of powers”

Too broad?



Okay to use for clues




Google

Web Images Videos Maps MNews Shopping Gmail more ~ alanpannell@gmail.com ~  Sign out ﬁ
B . Advanced search
courts legislating from the bench ke ool

Google Search  I'm Feeling Lucky

Advertising Programs ~ Business Solutions  About Google

© 2011 - Privacy




Google

Web

Images

Google

Videos

“3 Everything

=l Images

Bl Videos

= News
Shopping

“¥ Realtime

W Books

¥ Places

A Blogs

* Discussions

™ Recipes
Patents

Boulder, CO
Change location

Any time
Latest

Past 24 hours
Past week

Past month
Past year
Custom range. ..

Maps

News

Gmail

Shopping more ~

courts legislating from the bench

About 224,000 results (0.15 seconds)

News for courts legislating from the bench
State Senator Van Wanggaard Says Dane County Judge Legislating ..

22 hours

In short, Wanggaard said Sumi was legislating from the bench about an issue where she
has no ... and it's more appropriate for the State Supreme Court. ...
Patch com - 700 related articles

Legislating from the bench « Mike Kueber's Blog

May 27, 2011 ... Ever since the Civil Rights movement in the 50s, conservatives have decried
courts that “legislate from the bench. ..
mkueber001.wordpress.com/2011/05/27/legislating-from-the-bench/

Kean criticizes state Supreme Court for legislating from bench in ...
May 24, 2011 ... Senate Republican Leader Tom Kean, Jr., (R-21), Union, blasted the state
Supreme Court today for essentially legislating from the bench in ...
www._politickernj.com/.. /kean-criticizes-state-supreme-court-legislating-bench-abbott-decision -
Cached

ikipedia, the free encyclopedia

iled all nine Supreme Court justices on the Court at .__
egislating from the bench " .
en.wikipedia.org/wiki/Judicial_activism - Cached - Similar
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PDF,Adobe Acrobat - Quick View
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agalnst cour‘ts—and the threats they may pose. B. A Short History of the “Legislating from the
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Generally NOT for citation purposes!

Use Google Scholar or Google Uncle Sam for
locating specific documents



SEPARATION OF POWERS
—continued
Executive branch
generally, ConstLaw § 250-252
administrative agencies, acts of,
ConstLaw § 256, 257
| delegation of powers, ConstLaw § 308,
329, 330
judicial powers, limitations of,
ConstLaw § 272, 273
judiciary, limitations with respect to,
ConstLaw § 253-257, 256, 257
judiciary distinguished, ConstLaw
§ 265
legislative powers, limitation of,
ConstLaw § 288-291

Amdur

legislature, limitations with respect to,
AMERI( ConstLaw § 258, 259 A TRRAT TR
MENTSONPLEADINGS | yumici | EXDPTESS or implied constitutional require- REFERENC
[42]] " ment, principle as. ConstLaw §239-241 M| it DT M e
generally, Estoppel and Waiver (th]S lﬂde)() U“ 1""§”5 | Executive branch
n:':;,‘sﬂ JUDICIAL ACTS, POWERS, OR :zfcvaralc trial, Trial § 69 ‘ ?-Lrlymr:x}:(l\;,):"?:xflw C.f-;;cfléég;zvzﬂs::z”s:

ug sepaate trial, Trial § 65-68

JUDICIAL IMMUNITY

Civil rights, deprivation of federal rights
under color of state law (42 USCS 1983),
CivilRghts § 106

Federal Courts|
Federal Rules o
§613-622
Leave to amend|
Limitation of ac
Objections, Ple
Other motions, 1

ConstLaw § 308,

MATTERS
Arrests (this index)
Bonds and undertakings, PublicOff § 348

SEPARATION OF POWERS d“'“g:‘“f]“u”f“““m

ndants in criminal | Generally, ConstLaw § 237 et seq.

pment and private d ts, sev- | Administrative Law (this index)

ce between, Trial § 96 | Appointment to public office, delegation of

g party, above legislative powers, ConstLaw § 325
ingement, p,,“,,“ §927 | Associations, delegation of legislative powers

endants in civil cases, abs

judicial powers, limitations of,
ConstLaw § 272,273

judiciary, limitations with respect to,
ConstLaw § 253-257, 256, 257

;udmiar) distinguished, ConstLaw
§ 26

generally Certiorari {this index) to nongovernmental, ConstLaw § 324
Federal Ru . Clerks of court, ClerksofCt § 31 Blosing of overtipplsg of possers o acpa-
mig Clerks of court, ClerksofCt § 22 ‘ 3 e depimen, CopeiLaw § 240-18 T e

Outside pleadin Immunity (this index) Congress, ConstLaw § 319 legislatuce, limitations with respect to,

matters, above
Parol and extrin:
§1109

Partial judgmen

Quo warranto,
Standard for graf

Common Law (this index)

Conferences. Judicial Councils and Confer
gos ences (this index)

Confessions (this index)

JUDICIAL LEGISLATION
Constitutional law, ConstLaw § 274-279
Statutes, Statutes § 116

Corporations, delegation of legislative powers
to nongovemmental, ConstLaw § 324
Courts, Courts § 33
Delegation
generally, ConstLaw § 307 et seq.
applicability of rule prohibiting delega-
tion, ConstLaw § 313 et seq.

“ConstLaw § 258, 259
Express or implied constitutional require-
ment, principle as, ConstLaw § 239-241
External affairs of United States, delegation
of legislative powers to executive,
ConstLaw § 330
Federal agency, delegation of legislative pow-

Summary Judg| > o . ii deal 2t S el
Tl i Councils. Judicial Councils and Confer- i s Chostam 025 | P it s o sopatiion
Feleni Rl ences (this index) AL NOTICE discharge, Release § 51: Trial e o i) powers, CanstLaw
3 3 s ConstLaw § 324 Foreign policy, political questions,
-69 -
DR Decxsmns or Opinions of Court (this index) Generally, Ev1dcnce § 24- 170 et L Congres delegton ofegiativepow- | ConsLaw §

Quasi in Rem

JUDICIAL ACTS, POWERS, OR
MATTERS

Arrests (this index)

Bonds and undertakings, PublicOff § 348

Certiorari (this index)

index),

ALl

JUDI(I

Imp]led or exp:ress constitutional requlrement
principle as, ConstLaw § 239-241
Importance of principle, ConstLaw § 239

ination privilege
gencrally, Trial § 106
confession of codefendant, redaction of,
Trial § 107
faifure to testify, comment by counsel
for codefend 14

“onstLaw § 3
Congress or federal agmu ds.kgdnm\
by states to, ConstLaw § 31
electorate or peaple at large, dc\cu;m(:n
ta, ConstLaw § 321
executive, delegation io, ConstLaw
0

§329, 33

Groups, delegation of legislative powers to
nongovernmental, ConstLaw § 324

Habitual criminals, Habit § 7

Hours, delegation of legislative powers,
ConstLaw § 326

Implied or express constitutional requirement,
principle as, ConstLaw § 239-241

| Clerks off exceutive powers, ConstLaw § 308 Importance of principlc, ConstLaw § 239
Clerks of court, ClerksofCt § 22 | Immunit Staerance distinguish facts, determination of, ConstLaw § 317 | Independence of separate L
e | s, 3 Independence of separate departments,
Commen Law (hisinder) Independence of separate departments, individuals, delegation to, ConstLaw ‘ConscLaw § 243.245
onferences. Judicial Councils and Confor- | JUDICIA §323 ndividuals, delegation of legislative powers
ences (this index) Constitutio ConstLaw § 243-245 i perry G, T 1§81 mlcmnn(ma'\ or extenal affairs of United | 1o, ConstLaw § 323 z ¥
Confessions (this index) st emand s, delegation to executive, International affairs of United States, delega-

Councils. Judicial Councils and Confer-
ences (this index)

m. uf Court (this index)

Statutes, St

i
Accurate an

Individuals, delegation of legislative powers
to, ConstLaw § 323
International affairs of United States, delega-

Waiver o right to severance,
Waght and sufficiency of evid
codefendants in criminal cas

Co o L §330
judicial powers, ConstLaw § 309-311
judiciary, delegation to, ConstLaw

31

wmleipel carporations, delegation o,
28

tion of legislative powers to executive,
ConstLaw § 330
udicial power
generally, ConstLaw § 260 et seq.
adminisirative agencies and tribunals

mity (this index) capable - - - . ConstLaw § 3 distinguished, ConstLaw § 266
Legistation (nis ncer) | aquaicarn|  tiOD OF legislative powers to executive, SEPARATE WRITINGS songovernmenta] persons o groups, g oF poants Carait o M
s (i index) s Satue of Frauds (this index) delegation to, ComstLaw § 322.326 3i1, 331

Notice. Judicial Notice (this index)

ConstLaw § 330

prices, hours and wages, ConstLaw
§326

tion of political or nonjusticia-

Officers. Judicial Officers (this index) cap: el SEPARATION 3 stions, ConstLaw § 268-271
Prscuing ey, Prostty 5 wonm| Judicial power RN s s e prohibition of delegation, ConstLaw encruschinent on Jegislative department,
ccords. Court Records (this index) coutt e s ConstLaw § 274-279
Removal or Discharge from Employment indis generally, ConstLaw § 260 et seq. fii--necstion of Separation of Powers state legislarare, delegation by Congress ccnties depmatment, liititioas with
or Office (this index) judge, N 2 5 : Publi to, ConstLaw § 320 regard to, ConstLaw § 272, 273
Separation of Powers (this index) §35 administrative agencies and tribunals R o couployeos sepuradon, of subdelegation or redelegation, excutive department distinguished,
Sovereign Immunity (this index) Kl e % B :]‘ § ConstLaw § 318 ConstLaw § 265
e ; legila distinguished, ConstLaw § 266 ins (s index) suspension of law, ConstLaw § 315 executive powe :
JUD](,IA!_, CERT IFICATE_ § 29 . el | Delegation, political subdivisions, ConstLaw ConstLaw § 253-257, 256, 257
Customs dutes and import rgularons, person delegation of powers, ConstLaw § 309- o N | “gan, 3 forcign policy, ConstLaw § 370
CustomsDut § 304 § 38 TION AGREEMENTS Flectorate, delegation of legislative powers interference with legislative function,

For assistance us|

398

311,331
determmanon of political or non] usticia-

encroachmcnt on legislative department,

ConstLaw § 274-279

Divorce and Separation (this index)

to, ConstLaw § 321

ConstLaw § 282

Consult Correlation Tables in text volumes for references to materials published after this index.
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Amdur

REFERENCE

CONSTITUTIONAL LAW (CONT.)
§274 § 274

nue,® law enforcement matters,® or with the executive’s commutation
of sentences.™

Also, an assessment of the wisdom of an administrative agency’s
policy choxces is a matter generally outside the nurview of the

usurp the constitutional function of the legislature.?

§275 Impermissible judicial legislation

AMERICAN JURISPRUDENCE 2D

Jud1c1ary

c. Limitations as Respects Legislat]

§274 Limitations generally; encroachment

§ 275 Impermissible judicial legislation

¢. Limitations as Respects Legislative Branch

§ 274 Limitations generally; encroachment

Research References
West’s Key Number Digest, Constitutional Law 2470

Thg separation of powers doctrine requires the judiciary to refrain
from interfering with the legislative process.’ The judiciary must not

itional Law €=22470, 2471, 2473 to 2476

rt’s role to interpret the laws as they
ly statutes as enacted.” It is not for
ds or sentences to a statute to make
to supply that which is not there.®
lin language of a statute, they risk

ction to decide what the law should

"Burrafato v. U.S. Dept. of State, "INISH v.
523 F.2d 554 (2d Cir. 1975). (F}.Tl Va. 2000)
Courts must give special deference Cir. 2001).

be.* Thus, under the doctrine of separation of powers, courts may not,

legisldte rewrite, or extend

legislation.’ In interpretmg statutes, it is the duty of the court to give

. BETKeley UNIINea SCvol ISt 114 Var
App 4th ‘207 90 Cal. Rptr. 3d 789, 242
Ed. Law Rep. 285 (1st Dist. 2009), review
denied, (June 10, 2009).

As a general rule, when the terms
of a statute are clear, its language is
conclusive and courts are not free to
replace that clear language with an
unenacted legislative intent. U.S. v.
Hatcher, 560 F.3d 222 (4th Cir. 2009).

Laws passed by Congress and duly
signed by the President are presumed
constitutional; it is only in the rare
instance when the dictates of a statute

ZUUB).

®Kasserman and Bowman, PLLC v.
Cline, 223 W. Va. 414, 675 S.E.E(l 890
(2009).

*Lewis Family Farm, Inc. v. Adiron-
dack Park Agency, 22 Misc. 3d 568, 868
N.Y.S.2d 481 (Sup 2008), affd, 64 A.D.3d
1009, 882 N.Y.S.2d 762 (3d Dep’t 2009).

Courts are not free to disregard the
plain language of a statute and, instead,
conjure up legislative purposes and intent
out of thin air. Ruiz v. Bally Total Fitness
Holding Corp., 496 F.3d 1 (1st Cir. 2007).

é&yg}‘Tpl%;‘l%ép%f‘s%i; blt{v‘*;‘w‘ under the guise of interpretation,®
Cir. 1?g:i:n ﬂ:&(‘] cnnst]t?tlo
?kgd?ofzi [Section 274]
incinnati §
dale iy "League of Arizona Cities and Towns
peopred v, Brewer, 213 Ariz. 557, 146 P.3d 58
RfaJva;}f‘; (20086).
2, The right of a legislative body to
msn.1 exercise its legislative powers will not be
invaded by the judicial branch of govern- %5
ment. Brown v. Owen, 165 Wash. 2d 706,
206 P.3d 310 (2009).
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HN54 Courts are reluctant to intrude on the prerogative of the people or the legislature to proffer legislation. The Separation of Powers Clause of the Arizona Constitution expressly prohibits one
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